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OFFICE OF THE ATTORNEY GENERAL

ATTORNEY GENERAL OPINION

October 3, 2013

Honorable Aline Yamashita

I Mina trentai Dos Na Liheslaturan Guahan
324 West Soledad Avenue, Suite 101
Hagatfia, Guam 96910

Honorable Michael T. Limtiaco

I Mina 'trentai Dos Na Liheslaturan Guahan
865 S. Marine Corps Drive, Suite 106
Tamuning, Guam 96913

Re:  Legislation Relative to Term Limits and Staggered Elections for Senators of /
Liheslaturan Gudhan; Reference Nos.: LEG 13-0472 and LEG 13-0679
OPINION

Dear Senators Yamashita and Limtiaco:

This is in regards to requests received from both offices regarding term limits and staggered
clections for senators of I Likeslaturan Gudhan and whether the legislature has the authority to
establish term limits and staggered terms both of which are not expressly contained in the
Organic Act of Guam.

The government of Guam has only those powers conferred by the Organic Act of Guam. 48
U.S.C. § 1421a. The power of the Guam legislature is defined by 48 U.S.C. § 1423a: The
legislative power of Guam shall extend to all rightful subjects of legislation not inconsistent with
the provisions of this chapter and the laws of the United States applicable to Guam.

The term "local application," as used in congressional legislation conferring on a
territory the power to enact legislation having local application, may be no broader,
most liberally interpreted, than all rightful subjects of legislation; the term implies
limitation to subjects having relevant ties within the territory and laws growing out of
the needs of the territory and governing relations with it.

Granville-Smith v. Granville-Smith, 349 U.S. 1, 75 S. Ct. 553, 99 L. Ed. 773 (1955).
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In 1952, an attorney general opinion provided that term limits and staggered terms were not
inconsistent with the Organic Act or United States laws applicable to Guam and therefore the
legislature was authorized to enact legislation to establish terms for senators. A copy is attached
for your convenience.

The opinion noted that other territories of the United States expressly set forth the term of office.
According to the opinion, since the Organic Act of Guam does not specify a term, the legislature
can determine the term for which its members shall hold office. However, the opinion did not
cite any cases in support of its conclusion.

The Organic Act of Guam does provide for the qualifications of legislators. It states:

No person shall sit in the legislature who is not a citizen of the United States, who has
not attained the age of twenty-five years and who has not been domiciled in Guam for at
least five years immediately preceding the sitting of the legislature in which he seeks to
qualify as a member, or who has been convicted of a felony or of a crime involving
moral turpitude and has not received a pardon restoring his civil rights.

48 U.S.C.A. § 1423f

The Organic Act is unambiguous in regard to legislative qualifications. However, the issue is
whether the qualifications are meant to be exclusive or whether Congress intended to leave it to
the Guam legislature to set legislative terms.

The general rule is that if a state constitution establishes specific eligibility requirements or
prescribes qualifications for holding a particular constitutional office, the constitutional criteria
are exclusive'. Labor’s Educational and Political Club-Independent v. Danforth, 561 S.W.2d
339 (Mo. 1977); Oklahoma State Election Bd. v. Coats, 1980 OK 65, 610 P.2d 776 (Okla. 1980);
Cathcart v. Meyer, 2004 WY 49, 88 P.3d 1050 (Wyo. 2004). “The legislature has no power to
add to the qualifications, or to require different qualifications, for a constitutional office, unless
the constitution, expressly or impliedly, gives the legislature the power to do so.” Labor's
Educational and Political Club-Independent v. Danforth, 561 S.W.2d 339 (Mo. 1977); Daniels
v. Dennis, 365 Ark. 338, 229 S.W.3d 880 (2006); Opinion of the Justices, 291 Ala. 581, 285 So.
2d 87 (1973). Further, “[n]egatively phrased qualifications for specific offices imply that those
qualifications are exclusive.” Reale v. Board of Real Estate Appraisers, 880 P.2d 1205 (Colo.
1994).

A critical distinction exists between a ‘qualification’ for office and an ‘eligibility requirement’
for office. A qualification is an element of performance requiring a particular ability on the part
of the person seeking the position, such as physical agility or the attainment of a particular level
of education. Eligibility requirements, on the other hand, have nothing to do with one's ability to
perform the duties of the office in question, and include such matters as age and residency
requirements. A term limit also is an eligibility requirement because it has nothing to do with the
particular person's ability to perform the job.” Minneapolis Term Limits Coalition v. Keefe, 535
N.W.2d 306 (Minn. 1995).
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Most state constitutions expressly provide for term limits or staggered terms. Maine’s
constitution is similar to Guam’s in that it does not provide for terms. Maine’s qualifications
also provide for age and residency requirements as well as setting elections biennially. The
Supreme Judicial Court in Opinion of the Justices, 623 A.2d 1258 (1993), concluded that terms
of representatives and senators are within the legislative power.

Certain requirements are specified in the Constitution for representatives and
senators. Those requirements consist of a period of citizenship, a minimum age, a
period of state residency, and a period of residency in the district that the official
will represent. The requirements are the same for representatives and for senators
except for a difference in the minimum age. Me. Const. art. IV, pt. 1, § 4; art. IV,
pt. 2, § 6.4 The requirements are stated in the negative and expressly disqualify
any person not a citizen, or not a resident, or under the stated age.5 Such a
specific statement of disqualification does not clearly and unmistakably give rise
to an implication that the Legislature is without authority to prescribe additional
qualifications for representatives or senators, provided the added qualifications
are reasonable, do not conflict with those in the Constitution, and violate no
guaranteed rights. See Annotation, Legislative Power to Prescribe Qualifications
for or Conditions to Constitutional Office, 34 A.L.R.2d at 166-68; see e.g.,
Boughton v. Price, 70 Idaho 243, 247, 215 P.2d 286, 290 (1950).

Prescribing additional qualifications by statute does implicate the constitutionally
guaranteed right of suffrage, but reasonable restrictions on the eligibility for
holding office only incidentally involve that right. Me. Const. art. II, § 1. Cf.
Snider v. Shapp, 45 Pa.Cmwlth.Ct. 337, 405 A.2d 602, 613 (1979) (finding that a
statute requiring candidates to file financial disclosure statements and proscribing
conduct involving conflicts of interest did not unconstitutionally limit the field of
candidates from which voters might choose).

It is our opinion that the limitations contained in L.D. 751 on the terms of office
for secretary of state, treasurer, attorney general, representatives, and senators are
within the legislative power and, if enacted, would be valid.

Opinion of the Justices, 623 A.2d 1258, 1263 (Me. 1993)

Maine Supreme Court’s opinion is consistent with the 1952 attorney general opinion.
Notwithstanding this authority, we note that Guam’s legislative authority is limited. The United
States Supreme Court held that the Guam Legislature could not enact a law which the Organic
Act did not specifically permit. Territory of Guam v. Olsen, 431 U.S. 195, 197 S.Ct. 1774, 52
L.Ed.2d 250 (1977) (The Organic Act did not specifically permit the Guam Legislature to enact a
law which took from the District Court all appellate jurisdiction).

In this instance, Congress promulgated qualifications or more appropriately eligibility
requirements to be a Guam senator and did not specifically permit term limits or staggered terms
for the Guam legislature. Arguably, under Olsen, the Guam legislature’s authority to enact terms
for its members is limited to the qualifications established in the Organic Act.
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As noted, there is differing court opinions on whether constitutionally prescribed qualifications
for holding a constitutional office are exclusive. Again, the general view is that they are
exclusive. Although the enactment of the Organic Act of Guam is unlike state constitutions, it
serves the function of a constitution for Guam. The limitation on Guam’s legislative authority as
expressed by the United States Supreme Court coupled with the general view that legislative
qualifications are exclusive, compels this office to recommend to the legislature to follow the
more conservative approach and ascribed general view that the qualifications are exclusive and
the legislature cannot change, add to, or diminish the qualifications for legislative service
enumerated in the Organic Act.

Sincerely,

ona((l\;.éRapadas

Attorney General of Guam

Enclosure
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June 23, 1950

lre Russell Stevenc
Bheting Attorney Generel
Government of Guar.
Lrene, Guam

Dezr kr. Stevens:

There is in contempletion the introduction of & bill to meke
en emendment to the elections code to provide for four-yecr terms for
members of the Guam Legislature in such & feshion &s to stagger these
terms so thet approximetely one-half of the members of tne Guam Legis-
jature will be elected every two years.

In order to &ccomplish this result, it would be necessery t¢
provide that the 1555 elections be upon the besis thet epproximately
one-half of the mersbers be elected for & four-yeer terms eand the re-
meinder be elected for & two-ye&r tTerm. Those elected for & two-yesr
term would serve until 1955, &t which time elections would be held
for full four-yeer terms to fill these posise

It does not eppear tc me thet such e bill would be prohibited
by the Orgenic Acte This act mercly provides ir Section 10 thet there
shell Te ¢ cincle house to be elected &b ltrge and thet "generel elec-
tions tc the Legislature shell be held or. Tuesdey next efter the first
londey in November bi-ennuelly in even nurbered veerc". Towhere in the
act do I find e provision specifiing the terms of memters of the Legis-
leture erc¢ the fact thot the act provides thet mo-bers of the existing
Lerisleture et the time of 1ts p&ss&ge shell continue to serve unmtil
"ihe next election held in accordence with the laws of Guepn and until
ihef® successors have duly qualified" would seci i< lenc at some
strencth to the argument thet i+ is within the legisletive power on
Guerm to provide the lemgth of the term of its memberis

Lior could it be seid thet this power could be used to ridi-
culous extremes. Under Section 19 of the Orgenic Act, Congress heés
reserved the powe. to ennul eny &ct of the Guem Legisleture. Thus,
the Unite¢ Stetes would not be without power to correct abuses.




views
¢ the Guen Leg
anc approved oy

this letter i. 7r seelt your concurrence wi—-
t your opinion &s to the legeility o zuc!

he Governor,

Very truly yours,

John A. Bonr
Legisletive Counsel
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a8 requested in your letter of Junt Zi3r., : huv. studier
tie letwiity of lesiclatdicon wiic. you state is desiznes Lo @XLeou
thne ter of memvers of tne Guam Legislature to four vears, ana o
SLuSSOr unese Lerus 1n suC. @ mauner tnat approximstely one-half
‘wo.ld be elesctea every two years, It ie wmy opinicon that sucy
~lezisiation would be proper and is not prohibited by the Crganice
AcL. '

1t 1s generally held that the.lsgislative power of every
territory suall extend to all rightful subjects of legislation thst
are not inconsistent witii 4ts Organis Aet or the Goastitution and
lavs of the United States. I believe that the bill which you propose
is not inconsistent witn any of thess. :

» study of the Organie Act of numerous other territories
of the United Stave: discloses that Qungress, in meking provisione
fuvr the legisiatures of thess territories, has, in most instances,
expressly sot forth tne number of lsgislators, the terms for whieh
they are tc be elestcd, and the time of their slestion., Tnat is not
Liir case with the UPganie Aet of Guam. The Act does not gpecifs
v.iii certaim; either the mmmber of legislators, or their teras,
Luv, 1u vection 10, provides msrely for a single houss of not more
Lz 21 membere, and for gensral elestions blammially irn eve:
nuiereu years. Ihe lLezislature is slearly giwen the risnt tc
excrciiss diseretion as te now many mesbers it shall bave within the
S€v maXauuie &y implieation, it can further be held that tne Legis-
tooure noo oo ruzht to exsreise similar diserstion ii &. crzinine

vioouer s . ¢ 1ve members sholl hold coffico,

So -y 1t cannot be said tnat the resolt ol t.de ouinmzcoh
Liitu Lo . n Lir ue iclavture power w..ici it . . aouse, ©Sinsg,
v ooectic o 1 ine raanac Acl, Congres: retein. i.:..: lelciative
LOHCE GV, 0. Lo PhLT uOvermehi.

Bincersiy yowio,

RUosuwal L. STLVL
Aetin - Atvornev ueneral
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There iz ir ccr-emnlotion the introductior of # bill to make an
erendmenT to tne election: code tc provide for four-year terms for members
of the Guam Lezislature in such = fashion as to &tagrer these terms so that
eoproximetely one-half of the members of the Guam Lerislature will be electec

evers TWO Vye2ars.

e e T

In order tc esccomplish this result, it would be necessary to orovide
that the 195% elections be upcn the basis that approximately one-half of the
members be elr-ted for s focur-year terms and the remainder be elected for e

d
two-vear term. Those elected for a two-year term would serve until 195&, at
whick time elections would be held for full four-ysar terms to fill these posts.

_ Tt does not appear to me that such a bill would be prohibited by the

{ Orranic Act. This act merely provides in Section 10 that there shall be =
sinrle house t~ be elected at larce and that “peneral elactions to the Leris-
lature shall be neld on Tuesdev next after the first ¥onday in November bi-
annually in even numbered yesrs". Nowhere in the act do I find & provision
specifying the terms of members of the Legislature and the fact that the act
provides that members of the existing Legielature at the time of its passare
snall continue to serve until "the next election held in accordence with the
laws o” Guam and until their successors have duly qualified" would seem tc

i lend st some strength to the argument that it is within the legislative power

or fGuam t~ provide the lenrth of the term of its members.

Npr could it be said that this power could be used to ridiculous
extremrs. Tnier Section 19 of the Orpanic Act, Conrress has reserved the
nowar To nr-u) anv act of the Guam Legislature. Thus, the United osStates
vir 14 r-- b~ without power to correct abuses.

Tr merpace of this letter is to see¥ Vvor concurrence with these
views ev~ +r reciest vour ooinion as to the le~clity of such an act of the

Guer we-isiature, sscuming of course that the act were passed and aporoved by

th: LGoverrar.

¥ery truly vours,

“/s/ John A. Bohn

John %4, Bohr
Lecislative Counsel

2 HWburnetu:jg 5 S
3C: Attorney f‘reneral\/
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AS requestez in vour latter of Jume ”%rd: T ?Bve StUdi?d
tre ler Eiww of la~iglntine whicr VO state 1° 0.951 med to GXEGHC
th™ ter- of mambers 0" the Guam Lerislature to i?Uf years. ana EO

2778r these ierms ir suck A manner tbet anDrQX}mately one-hal
ld be eleeted every twe vears. It is my opoinion that such
le~1slat1cn woul~ pe proper ancé is not prohibited by the Ureranic Act.

1+ is renerallv held that the lecislative powsr of every
territorv shall extend to all rightful subjects of legislation that
are not inconsistent witnh its Urganic Act or the Constitution and
laws of the United States. T believe that the bill which you propose

i8 not inconsistent witn any of these.

A study of the Urranic Act of numerous other territories

of the United States discloses that Congress, in making provisions

{ for the lerislatures of these territories, has, in most instances,
expressliv set forth the number of legislators, the terms for which
thev are to be electeda, and the time of their election. That is no+
the case with the Urganic Act of Guam. The Act does no< specify
witn certainty either the number of legislators, or their terms,
but, in Section 10, provides merely for a sinrle house of not more
than 2l members, anc for gensral elections biannually in even
numbered years. The Lesislature is clearly given the rirht to
exercise discretion as to how many members it shall have withir thr
set maximum. By implication, it can further be held that the wecia.
lature has the ri~ht to exsrcise similar discretion in determinir
the term for which its members shall hold office.

Further. it cannot be said that the result of this opninion
woulc be to give the Le-islature powsr whicn it micht abuse, since,
by Sectior 1% of the Urrenic Act, Congress retains finsl lesislative
nower over anv ect of this Government.

Sincerely yours,

RUSSELL L. STEViNS
HifBurnett: jr Actinz Attorney General
CrC: ftttormev General
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11 rto. 230, relative to four
Ve ar islatorg, ngcﬁ bill wes pessed by the
lecislature on July §, 52 .tioned in my recent dispatecn.
I velieve the bill wi; be o gohglaprable 1nterest to you, and
am forwardins it with the thourh= in mind that if yoy have any
ofdjections to the bili, You may ret them to me prior to the
Sifnature deadline,

Enclosed is & CODY o«
Vear ternms for the Lezisiag,
"

Thig matter wgg discussed by Johln Bohn end Russel] L.
Stevens upon receipt bv the Attorney General of ¥r. Bohn's
1n1t1at1n~ letter, on the dav vou departed from Guem. Alsc
énclosed for Your information is & ¢opy of Mr., Bohn's letter, ,
and Steven' repiy, ;

Sincerely youre,

/57 Rs B, Hermar.

K. S. HERMAX

Acting Governor of Guam

The horiersable Cerltorn Skinner
Governor o~ Tuer

c/o Office oo Territovie-
Departmer - cf the interier
Weshingtor, 2 B b,

Enclosures 2
RLStevens:ecf

CC: Attorney Gepep- -
SecGuer
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@ Sot ba aild Mhelise ?3«.5 te @am
1, Division IV, of Public Law 34, Tenth
Guam Congress, relating to the terms
and elections of s of the W
k&imi&*&*
ﬁﬁ Iﬁ? ENACTED 8y iHE PEOPLE OF THE
ﬁaﬁtian 1. Bec, 91.5 :’ia hereby added to Ehapb@r l;
E}i%isim IV of Public Law 34, ?sfemh {}mm Congress, to read as i@i&wﬁ
__ "Sec, 91.5. Members of the Legislature shall '
be elected for terms of four years, except that in
the gereral election to be held on the Tuesday next
after the first Monday in Hovember, 1952 ten mesbors

ature shall be elected for a term of

four years and eleven ers for a term of two years.

In the said 1952 gereral election, the ten e&x&mm
receiving the highest nuuber of votes shall be qs},mﬁaﬁ G
for terms of four years and the eleven candidates

~ receiving the next highe Wt o votes shall bs

~v\aax/ea£ad for terms of m years., In the event of a ti&

~ vote, the e&nﬁi&aﬁe or candidates to be seated or &he
length of ﬁw ﬁem ghall be detemined by lot in ;«m*&h
4 manner as *»;fm othe r duly elected members shall deter-
nine méﬁ.&%aw after organization of the Legiglature, |
Hone of the candidates with tie vobes shall m seated ‘
until the result of the lol shall have determined the

issue . ®
Section 2, This is an urgency measure md shall W
effective upon its approval by the Governor,
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FIRST GUAM LEGISLATURE
1952 (SECOND) Regular Session

CERTIFICATION OF PASSAGE OF AN ACT TO THE GOVERNOR

This is to certify that Bill Number 230, "in Act to
add Section 91.5 to Chapter 1, Divisien IV, of Public
Law 34, Tenbh OGunam Congress, m:m@ ing to Lhe terms
and elections of Ws;:::}:a:far, ef the Guam Legislabure®,
was on the 8th day of July, 1952, duly and regularly

passed,

R T I I i S O g

This Act was received by the Govemor this ) Y day
July, 1952, at ‘B4 otelock _ . M.

%

Aeting Secretary of Guam

A A AN,

€
s ads

g Govemor s;;aﬁ’ {xem

IE /I4R
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{Public Law 88-First Guam Legisisturs)
{1862 (BECOND) Bpecin! Session)
G L. 1]

AN ACT

To enaet the Goversmont Code of Goam and to repes! of laws en-
seted inde o inconsistent wih said Cods

Be it enacted by the People of the Tervitory of Guam

Seption 1. This Aet shall be effeclive at midnight on the
sixtieth day after its spproval by the Governor.

Section 2. The following ramed bills of the Guam Con-
gress, Public Laws, Ex 2 Orders. Civil Regulations with
the Force and Effect of Taw in Guam, Proclamations and other
enaciments and all other laws {nconsistent herewith are hereby
repealed in their entirety:

a) Al enactments of the Seventh Ouam Congress,

b) Eighth Guam Cengreoss Bills numbered 1, 8, 4, 6, 8, 7
2, 9,10, 12, 13, 14, 16, 18, 20, 21, 22, 28, 24,

‘ ¢} Ninth Guain Congress Pubic Laws numbered B, 4, 5, 6,
7,8, 9,10, 11, 12, 13, 14, 16, 17, 18, 18, 20, 21, 22, 23, 24, 25,
27, 28, 81.

d} Public Laws of the Tenth Guam Congress numbered
82, 38, 34, 85.

e} First Guam Logislature, First Special 3@&3}\3;1, Publie
Laws numbered 1, 2; Sections 8, 9, 10, and 11 of Public Law 3;
Public Laws 4. 5.

f) Public Laws of the First Guam Legislature, First and
Second Regular Sessions numbered 1, 8, 10, 11; Section 4 of
Public Law 12; Public Laws 14, 15, 16; the following portions
of Public Law 17: Code of Civil Procedure Sections 199 . 203,
265 - 264, 276 - 282 enacted by Section 1 of Public Law 17, Sec.
42, Sec. 43, Sec. 44, Sec. 45. Sec. 46, Sec. 47, in See. 51, the
words “and Sections 28 {paragraph entitled Appeal}” to the end
of the Swvtion, in See. B2, the words “seetion 11 of Chap. XLV
to the end of the section, in Sec. 56, the words “paragraph
{12) of suheeetion (d)™ through “approved Nov. 12, 1947.";
Pablic Laws 20, 21, 22, 23, 24. 26; Sec. 8 of Public Law 27:
Public Laws 28, 30. 81, 82: 35 except Sec. 11, 13 and 14 of said
Pablic Law 33; Public Laws 24, 85, 86, 40, 41, 42, 438, 44, 47,
48, 56, BT, 59, 61, 62, &7, 68, 71, 72, 78, 75, 76, 78, 79, 80, 81,
83, 84, 85, 86,
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g3 Civil Regulations with the Force and Effect of Law
in Guam, Chapters 1-48 inclusive,

h} Executive Orders numbered 1-46, 2.48, .48, 5-46, 6-46,
3-46, 10-48, 12-48, 12-48, 14-48, 15-46, 17-46, 1846, 19-48, 2046,
21-46, 25-46, 28-48, 20-48, 247, 3-47, 4-47, 5-47, 6-47, T-47, 947,
10-47 {all excepi first two lines), 11-47, 12-47, 13-47, 15-47,
16-47, 17-47, 19-47, 20-47, 2147, 22-47, 23-47, 1-48, 2-48, 4-4%,
5-48, 1-19, 2-49, 3-49, 4.49, 5-49, 8-49, 7-49, 8-49, 9-49, 10-43,
11-49, 12.49, 1.50, 2.50, 3-50, 4.50.

s

% i) Proclamations numbered or dated 1-47, August 7, 1947,
December 4, 1947, 3.49, 4.19, 7-49, 8.49, 2.50, 11-530.

i) Addenda to Chapter 44 of the Civil Regulativns with
the Force and Effect of Law in Guam dated December 24, 1930,
and August 4, 1947. N

k) Civil Code Sections 218-217, 1097, 1116-1133, 1270-1274.

s 1) Paragraph 1-8 inclusive of Penal Cede Section 383,
. %}’en&l Code Sections 402 (c), 402 (e), 552-556, 653, 1510-1515.

m) Letters of the Governor numbered and dated Jan. 1,
1947, Serial 986, Sept. 8, 1947, Serial 3132, Oct. 8, 1947, Serial
3850, Feb. 8, 1948, Serial 589,

n) Memoranda numbered and dated Nov. 22, 1948, Oct.
20, 1950, Jan, 3, 1951, April 9, 1951, 24.51,

o} 1989 Tariff Schedule and Customs Regulations of Guam. §

Section 3. There is hereby enacted the Guvernment Code
of the territory of Guam in numbers, words, and phrases as
follows:

Approved November 29, 1952,
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