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OPINION MEMORANDUM

Ref: AGR 18-0062

TO:

Director, Department of Agriculture

FROM:

Attorney General

SUBJECT:

Constitutionality and Legality of Department of Agriculture
S.O.P. 14.5 - Use or Carry of Firearms and Force Impact
Weapons

This Office is in receipt of your request for a legal opinion on the question whether
Department of Agriculture Standard Operating Procedure 14.5, Use or Carry of
Firearms and Force Impact Weapons, as amended June 29, 2017, infringes on the
constitutional and legal rights of a Commodities Inspector III assigned to the Plant
Inspection Facility, Biosecurity Division, to carry his personal concealed weapon
while on duty. We have determined that it does not.
The policy at issue reads in its entirety as follows:
14.5 Use or Carry of Firearms and Force Impact Weapons.
Under no circumstances, shall an employee of the Department of
Agriculture, as required by department programs and policy and duly
authorized by the director, carry or possess a firearm, concealed or NonConcealed, or any[] force Impact Weapons, while on duty, whether or not
on a designated department compound or in the field. Divisions or
Sections that require the use of firearms or any force impact weapon, such
as Pepper Spray, Expandable Batons, etc., in official capacity, must
adhere to a qualification course under an approved (SOP). Only
Conservation Officers, Conservation Officer Reservist, Retired
Conservation Officers who are currently certified under the Law
Enforcement Section, Firearms Policy and Use of force Policy shall be
exempt from this amendment.
Dept. of Agriculture, S.O.P. 14.5, Use or Carry of Firearms and Force Impact
Weapons (June 29, 2017). The employee contends that S.O.P. 14.5 infringes on his
right to bear arms under the Second Amendment to the United States Constitution
and has "placed [his] safety at serious risk."
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Your request cites a legal opinion from this Office, Mem. Op. AGR 90-1626 (Oct. 31, 1990), which
advised that the position of Plant Protection and Quarantine Inspection Officer, the predecessor of
what is now Commodities Inspector, was considered a "peace officer" under Guam law. Four years
after our opinion was published, Public Law 22-112 (effective Oct. 1, 1994) removed the Customs
and Quarantine Division of what was then the Department of Commerce and established it as a
separate Customs & Quarantine Agency ("CQA"). Public Law 27-29:V:22 (effective Sept. 30,
2003), transferred Plant Protection and Quarantine Section personnel and functions from the
Department of Agriculture to CQA with the exception of two positions, entomologist and cashier.
See, 5 GCA §§ 73301, et seq. Plant Protection and Quarantine Inspection Officers became Customs
and Quarantine Officers. An agreement between the Department of Agriculture and CQA resulted
in the return of three former Plant Protection and Quarantine Officers whose position titles were
changed to Commodity Inspectors. You ask whether that affects the analysis. We do not believe it
does.
Our opinion addressed former Government Code 12004, presently codified at 5 GCA § 60105 ("Any
person in whom the enforcement of any provision of this Division is vested, has the power of a peace
officer as to such enforcement. Whenever any power or authority is given by any provision of this
Division to any person, it may be exercised by any deputy, inspector, or agent duly authorized by
the Director."). Regardless of its origins, being legally authorized to carry a firearm is not a
qualification for the position of Commodities Inspector today. Whereas classification specifications
for Conservation Officer I, II, and III in the Department of Agriculture, and Customs and Quarantine
Officer I, II, and III in the Customs and Quarantine Agency require a valid Guam firearm permit or
identification card, the classification specifications for Commodities Inspector I, II, and III do not.
Finally, it is important to remember that a deputy, inspector, or agent of the Department of
Agriculture may only exercise those police powers that are "duly authorized by the Director." 5
GCA § 60105. Thus, the employee's legal rights to carry a concealed weapon while on duty are no
more or less than that of an ordinary citizen.
Independent of his responsibilities as a Commodities Inspector III, the employee here happens to be
authorized under Guam law to carry concealed firearms. He seeks permission to carry his personal
firearm while on duty, for self-defense. The question presented is whether a government employee,
or member of the public for that matter, who is otherwise lawfully authorized to carry a concealed
firearm, may nevertheless be prohibited from doing so while on duty or otherwise lawfully on
government property.

Discussion

I.

S.O.P. 14.5 Does Not Offend U.S. Constitution

The Second Amendment provides, "A well regulated Militia, being necessary to the security of a
free State, the right of the People to keep and bear arms, shall not be infringed." In District of
Columbia v. Heller, 554 U.S. 570 (2008), the Supreme Court of the United States declared that the
right to bear arms contained in the Second Amendment "was not limited to the carrying of arms in
a militia." Id., 554 U.S. 586. In Heller, the Court held that the District of Columbia' s "ban on
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handgun possession in the home violates the Second Amendment, as does its prohibition against
rendering any lawful firearm in the home operable for the purpose of self-defense." Id., 554 U.S.
635. But this is the extent of what Heller says: that the Second Amendment protects the right to
possess handguns in the home for self-defense. Earlier in its decision the Court took pains to
emphasize that nothing in the opinion "should be taken to cast doubt on longstanding prohibitions
on the possession of firearms by felons and the mentally ill, or laws forbidding the carrying of
firearms in sensitive places such as schools and government buildings .... " Id., 554 U.S. 626-27.
In McDonald v. City of Chicago, 561 U.S. 742 (2010) the Supreme Court held that the Second
Amendment right recognized in Heller was incorporated by the Fourteenth Amendment to apply to
the several States. The Court said, "In Heller, we held that the Second Amendment protects the right
to possess a handgun in the home for the purpose of self-defense. Unless considerations of stare
decisis counsel otherwise, a provision of the Bill of Rights that protects a right that is fundamental
from an American perspective applies equally to the Federal Government and the States. We
therefore hold that the Due Process Clause of the Fourteenth Amendment incorporates the Second
Amendment right recognized in Heller." Id., 561 U.S. 791 (emphasis added; citation omitted).
But that is as far as the Supreme Court has ever gone, to hold that "the Second Amendment protects
the right to possess a handgun in the home for the purpose of self-defense." Id. "The upshot of these
landmark decisions is that there now exists a clearly-defined fundamental right to possess firearms
for self-defense within the home. But a considerable degree of uncertainty remains as to the scope
of that right beyond the home and the standards for determining whether and how the right can be
burdened by governmental regulation." United States v. Maciandaro, 638 F.3d 458, 467 (4th Cir.
2011); see, generally, Norman v. State of Florida, 215 So.3d 18, 31-33 (Fla. 2017) (canvassing
cases). Indeed, dissenting from the denial of certiorari in a number of cases, Justices Thomas, Scalia,
and Gorsuch have complained that the Supreme Court has relegated the Second Amendment to a
"second-class right" by declining to review cases that might have facilitated finding an answer to
part of the question presented here, and that is to what degree the Second Amendment protects the
right to carry handguns for purposes of self-defense outside the home. See, e.g., Jackson v. City and
County ofSan Francisco, 576 U.S._, 135 S.Ct. 2799 (2015) (Thomas and Scalia, JJ., dissenting
from the denial of cert.); Friedman v. City ofHighland Park, Ill., 577 U.S._, 136 S.Ct. 447 (2015)
(Thomas and Scalia, JJ., dissenting from the denial of cert.); Peruta v. California, 582 U.S. _ ,
137 S.Ct. 1995 (2017) (Thomas and Gorsuch, JJ., dissenting from the denial of cert.); Silvester v.
Becerra, 583 U.S._, 138 S.Ct. 945 (2018) (Thomas and Gorsuch, JJ., dissenting from the denial
of cert.).
In his grievance filings challenging S.O.P. 14.5 before the Civil Service Commission, the employee
presented unidentified legal quotations for the proposition that the Second Amendment may have
application beyond the home. We have identified the source of those quotations as Peruta v. County
of San Diego, 742 F.3d 1144, 1151-52, 1166 (9th Cir. 2014). However, the employee's quotations
come from a Ninth Circuit Court of Appeals panel opinion that was later vacated by the full court
sitting en bane, see 824 F .3d 919 (2016), which held that the Second Amendment right to keep and
bear arms "does not include, in any degree, the right of a member of the general public to carry
concealed firearms in public." Id., 824 F.3d 939 (emphasis added). The court noted its holding was
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not inconsistent with decisions from the Second, Third, Fourth, and Tenth Circuits in upholding the
authority of states to "prohibit entirely or substantially limit" id., the right to carry concealed firearms
against Second Amendment challenges. See, Kachalsky v. County. of Westchester, 701 F.3d 81 (2d
Cir. 2012), cert. denied sub nom. Kachalsky v. Cacace, 569 U.S. 918 (2013); Drake v. Filko, 724
F.3d 426 (3d Cir. 2013), cert. denied sub nom. Drake v. Jerejian, 572 U.S. _ , 134 S.Ct. 2134
(2014); Woollard v. Gallagher, 712 F.3d 865 (4th Cir. 2013), cert. denied 571 U.S. _ , 134 S.Ct.
422 (2013); Peterson v. Martinez, 707 F.3d 1197 (10th Cir. 2013).
Since Peruta, the Ninth Circuit has stated that "current case law does not support the existence of a
freestanding fundamental right to self-defense outside of the 'the right of law-abiding, responsible
citizens to use arms in defense of hearth and home.'" Mahoney v. Sessions, 871 F.3d 873, 883 (9th
Cir. 2017) (quoting Heller, 554 U.S. at 635), petition for certiorari docketed Dec. 26, 2017; accord,
Thompson v. Los Angeles County Sheriff's Dept., 670 Fed.Appx. 568 (9th Cir. 2016) ("In Peruta v.
San Diego, this court held that a member of the general public does not have a right under the Second
Amendment to carry a concealed firearm in public .... "); Raulinaitis v. Ventura County Sheriff's
Dept., 707 Fed.Appx. 494 (9th Cir. 2017) (same). So, beyond the uncontroversial truism that the
Second Amendment may extend beyond the home, controlling Ninth Circuit precedent does not
support the proposition the employee is asserting here, that the Second Amendment protects a freestanding right to carry concealed firearms anywhere on government property, either as a government
employee or private citizen.
There is a critical distinction between the government acting in its sovereign capacity exercising its
regulatory authority and the government acting in a proprietary capacity managing its internal
operations as either property owner or employer. See, United States v. Kokinda, 497 U.S. 720, 725
(1990) ("It is a long-settled principle that governmental actions are subject to a lower level of
[constitutional] scrutiny when 'the governmental function operating is not the power to regulate or
license, as lawmaker, but, rather, as proprietor, to manage its internal operations.' ") (quoting
Cafeteria & Restaurant Workers, 367 U.S. 886, 896 (1961); editorial ellipses and brackets supplied
by the Court omitted).
"We have long held the view that there is a crucial difference, with respect to
constitutional analysis, between the government exercising 'the power to regulate or
license, as lawmaker,' and the government acting 'as proprietor, to manage [its] internal
operation.'" Id. at 598, 128 S.Ct. 2146 (quoting Cafeteria & Rest. Workers Union v.
McElroy, 367 U.S. 886, 896, 81 S.Ct. 1743, 6 L.Ed.2d 1230 (1961)). "[I]n striking the
appropriate balance, we consider whether the asserted employee right implicates the
basic concerns of the relevant constitutional provision, or whether the claimed right can
more readily give way to the requirements of the government as employer." Id. at 600,
128 S.Ct. 2146. The Court concluded that the "government's interest in achieving its
goals as effectively and efficiently as possible is elevated from a relatively subordinate
interest when it acts as sovereign to a significant one when it acts as employer." Id. at
598- 99, 128 S.Ct. 2146 (quoting Waters v. Churchill, 511 U.S. 661, 675, 114 S.Ct.
1878, 128 L.Ed.2d 686 (1994) (plurality opinion)); see also Nordyke v. King, 681 F.3d
1041, 1044-45 (9th Cir. 2012) (en bane) (concluding that an ordinance regulating "the
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sale of firearms ... only minimally, and only on County property" was constitutional
under the Second Amendment, while citing with approval the Engquist
lawmaker/proprietor distinction); Bonidy v. US. Postal Serv., 790 F.3d 1121, 1126-27
(10th Cir. 2015) (concluding that a regulation prohibiting the possession of firearms on
Postal Service property was constitutional under the Second Amendment, recognizing
that "[t]he government often has more flexibility to regulate when it is acting as a
proprietor (such as when it manages a post office) than when it is acting as a sovereign
(such as when it regulates private activity unconnected to a government service)").

Mahoney, 871 F.3d 879-80 (quotingEngquistv. OregonDep 't ofAgr., 553 U.S. 591 (2008); editorial
brackets supplied by the court).
When acting in its proprietary capacity as either property owner or employer, the government has a
"substantial interest" in the safety of its patrons and employees. Masciandaro, 638 F.3d 473. See
generally, United States v. Dorosan, 350 Fed.Appx. 874 (5th Cir. 2009); Bonidy v. United States
Postal Service, 790 F.3d 11211126-28 (10th Cir. 2015); GeorgiaCarry.org., Inc. v. US. Army Corps
of Engineers, 212 F.Supp.3d 1348, 1363-66 (N.D. Ga. 2016). It bears repeating that the Supreme
Court in Heller expressly excluded from its decision "laws forbidding the carrying of firearms in
sensitive places such as schools and government buildings." Id., 554 U.S. 626-27. This should not
be surprising. "The State, no less than a private owner of property, has power to preserve the property
under its control for the use to which it is lawfully dedicated." Adderley v. State ofFlorida, 385 U.S.
39, 47 (1966). "Civil liberties, as guaranteed by the Constitution, imply the existence of an organized
society maintaining public order without which liberty itself would be lost in the excesses of
unrestrained abuses. The authority of a municipality to impose regulations in order to assure the
safety and convenience of the people in the use of public highways has never been regarded as
inconsistent with civil liberties but rather as one of the means of safeguarding the good order upon
which they ultimately depend." Cox v. State ofNew Hampshire, 312 U.S. 569,574 (1941); accord,
Walker v. City of Birmingham, 388 U.S. 307, 316 (1967); Perry Educ. Ass'n v. Perry Local
Educators' Ass 'n, 460 U.S. 37, 46 (1983). Accordingly, we have no reason to think that a policy
which restricts the use or carry of firearms on government managed properties to a specific class of
trained law enforcement employee, here Conservation Officers, not Commodities Inspectors, would
not survive a constitutional challenge.
II.

S.O.P. 14.5 Does Not Violate Guam Law

Finding no constitutional impediment to S.O.P. 14.5, we turn to the question whether the S.O.P. is
inconsistent with or violates Guam's firearms statute. Section 60109.1(1) of Title 10 Guam Code
Annotated, added by P.L. 32-150 (May 21, 2014), states as follows:
(1) A license issued under this Section does not authorize any person to openly
carry a handgun or carry a concealed firearm into:
(A) any detention facility, prison, or jail;
(B) any courthouse;
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(C) any courtroom, except that nothing in this Section would preclude a
judge from carrying a concealed weapon or determining who will carry a
concealed weapon in his or her courtroom;
(D) I Liheslaturan Guahan;
(E) private property or business premises where carrying of firearms is
prohibited by the property owner, lessee, or business owner, and said
prohibition is posted on the premises;
(F) while under the influence of alcohol (blood alcohol content of .08%
or higher) or a controlled substance;
(G) any place where the carrying of firearms is prohibited by federal
law; or
(H) as stated in Title 9 GCA Chapter 71, "The Guam Gun Free School
Zone Act of2004."
(2) A person licensed under this Section shall not be prohibited from carrying
or storing a firearm in a vehicle for lawful purposes.
(3) Nothing in this statute shall be construed to prohibit a property owner or
lessee of a residential or business property to carry a firearm, concealed or otherwise
within their own property with a valid non-concealed firearm identification, or allow
any person employed and/or authorized by the owner, operator, or manager to carry a
firearm on such premises with a valid non-concealed firearm identification.
(4) Any person who knowingly and willfully violates any provision of this
Subsection commits a petty misdemeanor.
10 GCA § 60109 .1 (1).
As a matter of statutory construction this particular listing of exceptions to the authorization to carry
a firearm, open and concealed, suggests the possible application of the canon of law that holds "the
expression of one thing is the exclusion of another." See, People v. Gomia, 2017 Guam 13 ,r 11.
This presents the question whether by itemizing exceptions to places where a license authorizes
firearms to be carried, the Legislature intended to exclude properties that were not on the list, such
as for example, properties owned, leased, or managed by the executive branch other than a detention
facility, prison, or jail.
The Guam Supreme Court has cautioned that the canon, known as expressio unius est exclusio
alterius, is not to be applied indiscriminately. See, Gomia, 2017 Guam 13 ,r 11 (quoting NL.R.B. v.
SW Gen., Inc., 580 U.S.-, 137 S.Ct. 929, 940 (2017)) ("The expressio unius canon applies only
when 'circumstances support[] a sensible inference that the term left out must have been meant to
be excluded.'") (quoting Echazabal, 536 U.S. at 81; editorial brackets supplied by the Court).
Courts have been warned to use this maxim prudently. Abdullah v. American Airlines,
Inc., 181 F.3d 363, 372 (3rd Cir. 1999) ("it should be taken with a grain of salt-or
even better, with a grain of common sense"); Bowers v. Town of Smithberg, 173 F .3d
423, 1999 WL 51878 at--3 (4th Cir.1999) (mentioning that it should be "only used
with caution"). The phrase is meant to act as an interpretive rule, rather than act as a
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deliberate law. Id. (describing the phrase as "merely an auxiliary rule of statutory
construction"); Rooks v. Dep't. of Health and Human Services, 35 Fed.CL 1, 8 (1996)
(describing the phrase as having weight, but not being dispositive ). This maxim has not
been codified into any Guam law.
Rinehart v. Rinehart, 2000 Guam 14 ,r 9. Accord, People v. Lau, 2007 Guam 4 ,r 12 n. 6. ("[T]he
canon expressio unius est exclusio alterius does not apply to every statutory listing or grouping; it
has force only when the items expressed are members of an 'associated group or series,' justifying
the inference that items not mentioned were excluded by deliberate choice, not inadvertence.")
(quoting Barnhart v. Peabody Coal Co., 537 U.S. 149, 168 (2003) (additional quotation and citation
omitted).
If the Governor's complex at Adelup is not listed, does that mean that a member of the public who
has a permit to carry a firearm may wander its halls without challenge? Schools, the courts, and the
Legislature, are already on the list, but what about the Guam Memorial Hospital; or the Guam
Behavioral Health and Wellness Center; or the Department of Public Health and Social Services; or
the Office of the Attorney General where its attorneys, investigators, paralegals and support
personnel are required to meet with crime victims, witnesses, or persons seeking protection from
domestic abuse, or who are pursuing child support. Viewed in context 10 GCA § 60109.1(1) is not
evidence that the places "not mentioned were excluded by deliberate choice, not inadvertence." Lau,
2007 Guam 4 ,r 12 n. 6. It strains credulity if not common sense to believe that the Legislature
actually considered, let alone intended, that persons licensed to carry concealed firearms are
automatically authorized to have unrestricted access to such places where the oftentimes sensitive
business of the government is conducted.
If it was the Legislature's intent to permit the holder of a firearms identification card to carry a
concealed firearm anywhere on government property he happens to be found, the Legislature had
enough models to follow. Our research reveals that States such as Tennessee, Kansas, and
Mississippi have detailed laws that affirmatively identify where members of the public with their
firearms must be allowed to enter and where they may be barred. See, e.g., Tenn. Op. Atty. Gen. No.
18-04 Addressed to the Hon. Courtney Rogers (Jan. 31, 2018) (discussing Tennessee statutes),
available on Westlaw, 2018 WL 780594; Kan. Atty. Gen. Op. No. 2017-15 Addressed to Dr. Blake
Flanders (Sept. 201, 2016) (discussing Kansas statutes); and Miss. Op. Atty. Gen. No. 2017-00062
Addressed to Hon. Andy Gipson, Esq., available on Westlaw 2017 WL 2644222 (May 8, 2017)
(discussing Mississippi statutes); and see, Bridgeville Rifle & Pistol Club, Ltd. v. Small, 176 A.3d
632 (Del. 2017) (discussing how Delaware's constitutional provision governing the right to bear
arms is intentionally broader than the Second Amendment, and that therefore the Department of
Natural Resources regulations effecting a total ban on firearms in state parks and forests violate the
Delaware Constitution). Had it been similarly inclined, the Guam Legislature could easily have
identified public buildings, offices, and other places managed by the Executive Branch or
autonomous agencies that would be required to permit the public to come and go with their firearms
as they pleased, assuming they were licensed to carry. Because the canon expressio unius est exclusio
alterius is a tool in aid of statutory construction, not a mandate to be mechanically applied to every
statute that contains a list, we do not believe that by listing a half a dozen examples of places where
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persons carrying firearms are not allowed, the Legislature intended that firearms must be permitted
everywhere else.
We have determined that S.O.P. 14.5 is not inconsistent with, and does not violate Guam law, and
therefore, is enforceable by the Department.
Conclusion
It is our considered legal opinion that Department of Agriculture S.O.P. 14.5 governing the use or
carry of firearms and force impact weapons by department employees while on duty suffers from no
constitutional infirmity. Nor do we believe that S.O.P. 14.5 would be found to be in excess of the
Department's authority under Guam law.

We trust we have sufficiently addressed your inquiry. For further information concerning this matter,
please use the reference number shown above.

Attorney General
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