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OPINION
To:

Senator Rory J. Respicio
Senator Judith P. Guthertz
Senator Tina Rose Muna Barnes
Senator David L.G. Shimizu

From:

Attorney General V W

Subject:

Requirement for Voter Approval of Some Fees Changed in Public Law 29-02

You have requested our opinion answering your question whether all or just part of Public Law
29-02 (P.L. 29-02) must be submitted to the voters in order to raise the fees prescribed therein.
We are of the opinion that no voter ratification is required for the fees.
In this matter, there is a conflict between P.L. 29-02, Chapter V, Part IX, Section 1 (Section 1),
and 3 GCA §§17311 and 17312. The Ninth Circuit has examined laws which are absolutely
contrary to each other, such as the two dealt with here. In Atua v. GMH, 726 F.2D 594 (CA9,
1984), the court said:
In so holding, we recognize that statutes have a strong presumption of validity and
courts must make every effort to construe them to maintain the legislative intent.
[Citations omitted]
P.L. 29-02 evidences within its four corners and language, the intent that the law will go into
effect immediately as to all its parts unless there is another date specified in the law. Our
previous opinion on this subject (CDLO 03-01) said that the Legislature could bypass the
requirement of a voter submission by using the word "Notwithstanding." However, there are
many other ways of showing intent.
P.L. 29-02, Section 1 indicates that new and increased fees, charges and taxes were to go into
effect upon pa. ssage of the law in May 2007. P.L. 29-02, Section 1 states:
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Effective Date. (a) The effective date for all fees, charges, penalties, provisions,
exemptions and moratoriums, excluding any de-appropriation penalties, contained
in this Act shall be May 1, 2007.
Subsection (b) of Section 1 goes on to require that certain agencies notify the public of the new
fees imposed by "this Act" within ten days of its enactment. Further provision is made for annual
hearings on modifying the fees and charges beginning in FY 2008. All of this shows an
unmistakable intent to make the new fees and charges effective upon the enactment of Public
Law 29-02 in May 2007.
However, this May 2007 effective date is in direct conflict with 3 GCA §§17311 and 17312.
Section 17311 provides that any increase in certain taxes do not go into effect until after
"approval of the voters of Guam in a referendum held during a General Election." Section 17312
provides the same referendum requirement when new fees are established for services already
provided by the government but previously funded through other sources. Hence, under these
statutes, any new fees would not go into effect until after approval by the voters at the next
general election in fiscal year 2009. But as discussed above, the Legislature very clearly indicated
that the new fees in P.L. 29-02 were to go into effect when the law was passed in May 2007, not
sometime after the general election in FY 2009.
How can the two inconsistent laws be reconciled? In Awa, the court could not reconcile two
inconsistent provisions because they were in the same law passed at the Same time. Here, we
have a later law, Pl. 29 - 02, containing provisions which arc at odds with a prior law, 3 GCA
Chapter 17. As we have said before, one legislature cannot bind another. Faced with two
inconsistent public laws, we must conclude that the later public law (P.L. 29-02) must prevail, as
to the inconsistent subject matter, over the former public law when the manifest intent and
language of the later law are clear. See Abalos V. Cyfred, 2006 Guam 7, 1120 (when two statutes
are in irreconcilable conflict, the latter act, to the extent of the conflict, constitutes an implied
repeal of the earlier act (citations omitted)).
Since the language of Pl. 29-02 evidences a clear intent that the law will take effect upon
enactment, this intent overrides the referendum requirement to 3 GCA §§17311 and 17312. As
a result, the fees established in P.L. 29-02 went into effect upon passage of the law in May 2007,
unless otherwise stated in P.L. 29-02.
In addition, your question also raises an Organic Act issue. Section §1423a of the Organic Act
(48 U.S.C.A. §1423a) contains both the general power of the Legislature and the power to tax
and impose fees. The pertinent part of §1423a reads:
The legislative power of Guam shall extend to all rightful subjects of
legislation not inconsistent with the provisions of this chapter and the laws of the
United States applicable to Guam. Taxes and assessments on property, internal
revenues, sales, license fees, and royalties for franchises, privileges, and
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concessions may be imposed for the purposes of the government of Guam as
may be uniformly provided by the Legislature of Guam.
(emphasis added) Thus, under the Organic Act, the authority to impose certain taxes and
fees is given to the Legislature.
Case law has established the legal principle that where a Constitutional (or Organic Act) power
is given to a person or entity, the Legislature may not delegate that power elsewhere. See
Amalgamated Transit Union Local 587 v. Washington, 11 P. 3d 762, 799 (2000) (holding that an
initiative, which would have automatically required that all new state tax legislation be submitted
to the voters for approval through the state referendum process was an unconstitutional
infringement on legislative authority because all future state measures of a certain class — in this
case certain taxes — would require voter approval).
Under 3 GCA §§ 17311 and 17312, when the Legislature passes a law increasing certain taxes or
establishing new fees for government services, the law must be approved by the voters in a
referendum. In §§ 17311 and 17312, not only is the Legislature delegating away a power given to
it in the Organic Act, but it also is losing its ability to assure tax uniformity because some fees
established by P.L. 29-02 would go into effect immediately; some fees, if accepted by the voters,
would go into effect after the FY 2009 election and some fees, if rejected by the voters, would not
go into effect at all. (For a general discussion of Legislative power see In re: Request of Governor
Felix P. Camacho Relative to the Interpretation and Application of Sections 6 and 9 of the Organic Act
uf Guam, 2004 Guam 10.) Hence, although the Organic Act gives the Legislature the authority
to tax and set fees, this exclusive legislative authority has been transferred to the voters under §§
17311 and 17312.
The U.S. Supreme Court has described referenchons as follows:
Referendums are exceptions to the normal legislative process, and passage of a
referendum is not itself essential to the functioning of government.

Gutierrez v. Ada, 120 S.Ct. 740 (slip op. 3, U.S. Supreme Ct. 2000).
The raising of taxes and fees is essential to the operation of government even though the
amounts are discretionary. The Organic Act has given the authority to perform this
essential function to the Legislature. Thus, it appears that requiring a vote of the
electorate to raise fees for government services is beyond the scope of the Legislature's
authority to delegate.
Based on the language of P.L. 29-02 and the powers granted the. Legislature in the
Organic Act, it is our opinion that the fees in P.L. 29-02 went into effect upon passage of
the law in May 2007, unless otherwise indicated in the public law.
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This is a formal opinion of the Attorney General and is intended to be an interpretation
of Guam law as of the date of the Opinion.
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The Honorable Lou Leon Guerrero
Senator
I Mina Siete Na Liheslaturan Guahan
155 Hesler Street
Hagiltiia, Guam 96910
SUBJECT: VOTER INTRODUCTION PROGRAM &
VOTER AUTHORIZATION OF NEW TAXES AND BONDS;
CLD03-03

Dear Senator:
You have requested the undersigned Attorney General's opinion in your correspondence
dated August 1, 2003.

Question (s) Presented.
The questions you ask regard (1) the "constitutionality" of the Voter Introduction
Program ("VIP") Law, Public Law Number 24-164, codified as 2 G.C.A. Chapter 12; and (2)
whether the Voters may be permitted to approve the increase in taxes and issuance of obligation
bonds prior to their taking effect under Public Law Number 24-222.
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•Statement of Facts.
On April 9, 1998 Public Law Number 24-164 was passed into law, adding anew Chapter
12 to Title 2 of the Guam Code Annotated. The law permitted the voters of Guam to introduce
bills directly into the Guam Legislature. On July 29, 1998 the Guam Legislature passed Public
Law Number 24-222, which provided for a referendum on tax increases to be placed before the
voters of Guam.

Analysis.
1. The Legislature May Permit Voters to Introduce Legislation Absent a Modification of
Guam Law, the Legislative Standing Rules or Vote of the Body.
The Organic Act of Guam expressly provides that the Legislature of Guam shall establish
its rules of procedure. Section 1423b of Title 48 of the United States Code states,

•

"Section 14236.
Selection and Qualification of Members; Officers;
Rules; Quorum.
The legislature shall be the judge of the selection and qualification
of its own members. It shall choose from its members its own officers, determine its rules
and procedure, not inconsistent with this chapter, and keep a journal. The quorum of the
legislature shall consist of a simple majority of its members. No bill shall become a law
unless it shall have been passed at a meeting, at which a quorum was present, by the
affirmative vote of a majority of the members present and voting, which vote shall be by
yeas and nays." (Emphasis added).
Guam law provides for the current Standing Rules to be in effect pending the adoption of the
new Rules by the subsequent legislature. Section 1114 of Title 2 of the Guam Code Annotated
states,
"Section 1114.
Standing Rules.
Standing rules in force and existence
at the adjournment sine die of a legislature shall continue until changed and shall govern
the organization of the next legislature."

•

In the question you have asked, you essentially inquire as to the constitutionality of a prior
legislature controlling the procedures of a present or future legislature. Quite simply, a prior
legislature cannot bind the rules of a future legislature, however, it can, like in 2 G.C.A. § 1114
provide for a "default" procedure absent the current legislature modifying the procedure. State
of Conn. v. Schweiker, 684 F.2d 979 (D.C. Cir. 1982). The Organic Act expressly permits the
members of the Legislature of Guam to establish its procedures, without qualification. 48 U.S.C.
1423b.
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The legislature has established and codified numerous other "default" procedures in
Guam law which control legislative operations and procedure. Examples include all the
procedures set forth in 2 G.C.A. § 1118, which the current Standing Rules of the 27 th Guam
Legislature do not reference, but which control the procedures of the Legislative Body and
operations. The law provides,
"Section 1118.
Sessions of the Guam Legislature.
The
Legislature
shall convene in a new regular session at the seat of
(a)
Government at 10:00 a.m. on the first Monday in January of each year. The regular
session shall continue for such period as each Legislature may determine, provided,
however, that in no event shall a session continue beyond midnight of the day preceding
the day upon which the next regular session of the Legislature is to convene.
(b)
At any time when the Legislature is in recess or has adjourned and could
be in session but for such recess or adjournment, either the Speaker or the Committee on
Rules may summon the Legislature to meet for whatever period of time the Legislature
shall deem required. A meeting called pursuant to this paragraph shall be a continuation
of the regular session last convened pursuant to Paragraph (a) of this Section.
(c)
At any time when I Liheslaturan Guahan is in recess or has adjourned, the
Speaker and the Legislative Secretary shall be empowered to, and shall receive, any
messages or communications of any kind addressed to I Liheslaturan Guaan
[Legislature] from I Magallahen Gualian [Governor]. For purposes of this Paragraph,
receipt of messages or communications of any kind from I Maga'lahen Gahm to I
Liheslaturao Guahan shall occur if delivered to the Speaker or the Legislative Secretary,
or to their respective offices.
(d)
Any business, bill or resolution pending at the final adjourn ment of a
regular session held in an odd-numbered year shall carry over with the same status to the
next regular session.
(e)
No business, bill or resolution pending at the final adjournment of a
special session shall carry over to any other session.
A session convening in an odd-numbered year shall be the first regular
(f)
session of a Legislature and the session convening in the even-numbered year shall be the
second regular session of the Legislature organized the preceding year."
Noteworthy are other provisions within Guam law that expressly control the procedures for
adoption of legislation at the Guam legislature, including 2 G.C.A. §§ 2108 (Separate
Consideration of Unrelated Matters) and 2107 (Separate Consideration of Land Bills). Clearly,
legislature's past have provided for "default" procedures which purportedly control future
legislatures, but which cannot irrevocably "bind" the current legislature. In order to change
those procedures, the Standing Rules must address the default procedures which have been
codified in Guam law, absent a currently adopted Standing Rule which conflicts with the
procedures. Further, the legislature need not receive the Governor's approval to change a
legislative procedure.

•
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In this case, the Twenty-Fourth Guam Legislature (Mina Bente Kuattro Na Liheslaturan
Guahan) sought to create a Voter Introduction Program in order to provide greater access to bill
introduction by the Public. This was not only a noble goal, but keeping with true democratic
principles.
However, even though the procedure is codified in Guam law, 2 G.C.A. Chapter 12, like
the other before identified provisions, it cannot control the wishes and desires of the present
legislature. Consequently, the Senators may change this procedure either in the Standing Rules
by vote of the Body by resolution, or in the case of other procedural laws identified above,
provide for an exemption from the procedure in the legislation itself, such as an exemption from
a non-appropriation bill only containing one subject (germaneness). 2 G.C.A. § 2108.

0

Noteworthy also is the rule of statutory construction that laws are presumed
constitutionally valid. See 2A Sutherland Stat Const § 45.11 (4th Ed. 1987). Here, the Organic
Act expressly provides that the Legislature of Guam may establish their rules of procedure. In
doing so, I Mina Bente Kuattro Na Liheslaturan Guahan elected to provide for voter
introduction of legislation. Until the legislature either repeals Chapter 12 of Title 2 of the Guam
Code Annotated; modifies its Standing Rules; or simply passing on file or taking off the agenda
the VIP bill, the adopted "default" procedure in place is to permit voter introduction of bills. It is
the undersigned's understanding that there is no current section within the Standing Rules which
conflicts with Chapter 12 of Title 2 of the Guam Code Annotated. The current Standing Rules
are silent.
In addition, the VIP law does not require the Legislature to take action on any measure,
but only to place it, ultimately in the Second Reading File. The voters are not being given
control over the law making authority of the Guam Legislature, but given an opportunity to
participate in a procedural process, which even the members of the legislature may nullify either
by repealing Chapter 12 of Title 2 of the Guam Code Annotated, by changing their Standing
Rules by resolution vote or even by passing on file or taking off the agenda the VIP bill.
Noteworthy is the case Paisner v. Attorney General, 458 NE2d 734, 390 Mass. 593 (Supreme
Judicial Court of Mass., 1983). Although finding a violation of the non-delegation of legislative
power doctrine, the case dealt with improper delegation of lawmaking authority and not
procedure. Guam's VIP law deals squarely with putting a bill onto the legislative agenda (2nd
Reading File) for consideration by the lawmakers. The Senators need not act upon it. Further,
Guam's Organic Act is unlike Massachusetts.
4.
Section 1412a gives the People the right of initiative and referendum:
"Section 1422a.
Initiative, Referendum and Removal.
(a)
The people of Guam shall have the right of initiative and
referendum, to be exercised under conditions and procedures specified in the laws
of Guam."

•

That right expressly provides that the voters can make laws or repeal them. This is important
towards discounting the significance of Paisner since the People of Guam are given direct power

Page 5
The Honorable Lou Leon Guerrero
August 19, 2003

to pass legislation to the same extent as can members of the Legislature, and repeal what it has
passed. What more consistent is the authority of a legislature to permit the voters access to
placing a piece of legislation before the legislative body for consideration.

2. The Voters have the Authority to Approve Local Taxes or General Obligation Bonds
Prior to Their Taking Effect.
The essence of this question has been previously addressed in a previous opinion to
Senator Respicio, which is attached. To supplement that opinion, under the case law reviewed
for the first question, the Legislature cannot permanently bind present or future legislatures to
submit any measure to the People. However, as an inherent right of legislating and the power of
the People to exercise the Initiative and Referendum right, the Legislature can, as to individual
pieces of legislation, attach conditions to its operation such as a vote of the People, or make the
law effective only after it is both passed the Legislature and become a law and then been voted
on by the People.
The only alternative to circumvent this requirement is that the bill authorizing the tax
increase or authorization for certain general obligation bonds contain an exemption within the
bill itself from the current law (Public Law Number 24-222), or that the current law be repealed.

Conclusion.
The Voter Introduction Program, Chapter 12 of Title 2 of the Guam Code Annotated, is a
valid law, consistent with other procedural laws contained within Title 2 of the Guam Code
Annotated. However, the present legislature has the authority to remove the People's right to
introduce legislation by repealing the relevant sections of Title 2 of the Guam Code Annotated;
by changing the Legislative Standing Rules by resolution, thereby prohibiting such bill
introductions; or by simply passing on file or removing the People's bill from the legislative
agenda.
The People have the right and Organic Act power to approve any proposed increase in
local taxes or certain obligation bonds prior to their taking effect (Public Law Number 24-222).
The present legislature may, however, nullify that authority granted by a prior legislature in
Public Law Number 24-222 by exempting that authority in any legislation it passes or by
repealing Public Law Number 24-222.
Although a prior legislature cannot bind a present or future legislature, the rationale for
passing the two (2) laws which you question were clearly to empower the People of Guam and
provide them greater access to affecting laws which effect them. Your changing current
procedures and laws within the legislative Body's lawful discretion leaves the question of why
you would wish to do so, which is not within the undersigned's scope of review, but purely a
political question, answerable only to the voters of Guam.
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This opinion is based upon the facts as the undersigned understands them and the law
existing at the time dated herein. Further it is intended solely for the use of the above identified
individual.
Your attention to this matter is appreciated. Thank you.

'11/41/L'
Dou as B. Moylan
cc:

Compiler of Laws
Speaker
Legislative Secretary
All Senators
Attachments
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Honorable Rory J. Respicio
Senator & Chairman, Committee on Youth &
Senior Citizens, Federal & Foreign Affairs, Military &
Veterans Affairs, Human Resources and Natural Resources
Mina 'Bente Siete I Liheslaturan Guohan
155 Hesler Street
HagAtfia, Guam 96910
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SUBJECT: YOUR JANUARY 21, 2003 REQUEST FOR OPINION; CDL003-01
Dear Senator Respicio:
You have requested the undersigned's opinion regarding the legality of 3 G.C.A. §
17320, relative to putting to the vote of our People any local tax or fee increases, I am of the
opinion that such a section is legal, hut that since it is an enactment of 1 Liheslaturan Guahan,
not an Organic Act provision, then 1 Liheslaturan Guahan may suspend, modify or repeal that
law whenever it wishes.
The Organic Act states, with respect to initiative and referendum:
"Section 1422a.
Initiative, Referendum and Removal.
(a)
The people of Guam shall have the right of initiative and
referendum, to be exercised under conditions and procedures specified in
the laws of Guam."
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Therefore, I will presume that 3 G.C.A. § 17320 is a valid law, since the definition of
"referendum" is that I Liheslaturan Gal/Ian submits a proposal to the People for their approval
or rejection.

However, this does not end the analysis. Section 17320 is a law enacted by I
Liheslaturan Guahan, and as such, may be repealed, amended modified or suspended by any
other law of either the same of a later legislature. Such has happened often in the past. For
example, I Liheslaturan Guahan, while retaining the Chamorro Land Trust Act, has exempted
various transactions from its effects. The same may be done here.
If ! Liheslaturan Guahan does not want to amend or repeal § 17320, it may place in the
body of any tax or fee increase measure a statement to the effect:
"The provisions of 3 G.C.A. § 17320 (submission of tax increase measures
to the voters) shall not apply to this Act."
In addition, the Organic Act, 48 U.S.C. § 14211 (part) permits I Liheslaturan Guahan to
levy an income tax surcharge on the Guam Income Tax:
"Provided, that notwithstanding any other provision of law, the
Legislature of Guam may levy a separate tax on all taxpayers in an amount not to
exceed 10 per centum of their annual income tax obligation to the government of
Guam."
Therefore, I Liheslaturan Guelhan has the power to exempt any tax provision from the effects of
3 G.C.A. § 17329 if it so desires.
Sincerely,

1..
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Douglas B. Mcoylan
Attorney General of Guam
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