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This is in response to your May 21, 2018 request for a legal opinion on the
constitutionality of Bill No. 232-34(LS),"The Unborn Child Protection Act of2018."
Once again, the Guam Legislature places itself in the midst ofthe national antiabortion debate. Bill No. 232-34(LS) proposes to limit the right of a woman to have
an abortion to include the period wherein "it has been determined...that the probable
fertilization age of the woman's unborn child is twenty (20) or more weeks...." And
once again, as Attorney General I am pressed to provide legal guidance to Guam
lawmakers in proceeding forward against the constitutional behemoth that is Roe v.
Wade and its progeny.
Over 28 years ago the abortion debate divided our island when the 20th Guam
Legislature passed a law that outlawed all abortions on Guam.' Prior to its passage, I
advised the Guam Legislature that the proposed legislation was unconstitutional based
on the United States Supreme Court's decision in Roe v. Wade, 410 U.S. 113 (1973).
The Guam Legislature, nonetheless, voted to pass the bill. Governor Joseph F. Ada
signed the bill into law contrary to my advice. This began a legal battle in federal court
from 1990 through 1996, needlessly costing the people of Guam over a million dollars
in legal fees for both sides of the litigation. As predicted, the District Court of Guam
struck down the law, which was affirmed by the Ninth Circuit Court of Appeals. See,
Guam Society of Obstetricians and Gynecologists v. Ada, 962 F.2d 1366 (9th Cir.),
cert, denied, 506 U.S. 1011 (1992).
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'Bill 848-20, introduced by Senator Elizabeth P. Arriola and Theodore S. Nelson, became Public Law
20-134 on March 9, 1990.
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Burdens on a Woman^s Access to an Abortion Pre-Viability are Facially Unconstitutional
Viability is the touchstone by which the constitutionality of restrictions on a woman's access to
an abortion are now measured. Viability refers to "the time at which there is a realistic possibility of
maintaining and nourishing a life outside the womb." Planned Parenthood v. Casey^ 505 U.S. 833,
870(1992)(citing Roe v. Wade, 410 U.S. 113, 163 (1973)). The Supreme Court said, "in Casey we
discarded the trimester framework [from Roe v. Wade], and we now use 'viability' as the relevant
point at which a State may begin limiting women's access to abortion for reasons unrelated to maternal
health." Whole Woman's Health v. Hellerstedt, 579 U.S.
,
,136 S.Ct. 2292, 2320 (2016).
Whether measured in gestational age or post-fertilization age, statutory burdens on a woman's right
of access to an abortion without regard to the viability of the fetus have been held to be facially

unconstitutional.^ We herein assume these principles for the purposes of this opinion.
Bill No. 232-34(LS)proposes the following language:

91B104. Prohibition on Abortion for Fetus Age ofTwenty Weeks or More. No person shall
perform or induce, or attempt to perform or induce, an abortion upon a woman when it has
been determined, by the physician performing or inducing the abortion or by another
physician upon whose determination that physician relies, that the probable post
fertilization age of the woman's unborn child is twenty (20)or more weeks....
\rv Isaacson v. Home,716 F.3d 1213(9th Cir. 2013), cert. den. 134 S.Ct. 905(2014),the Ninth

Circuit Court of Appeals examined an Arizona statute the stated purpose of which was to "[p]rohibit
abortions at or after twenty weeks of gestation, except in cases of a medical emergency, based on the
documented risks to women's health and the strong medical evidence that unborn children feel pain
during an abortion at that gestational age." Id., 716 F.3d 1218. The court held that Arizona's outright
prohibitions on abortions, measured 20 weeks from the last menstrual period and without regard to
viability, was unconstitutional.
In McCormack v. Herzog, 788 F.3d 1017 (9th Cir. 2015), the Ninth Circuit Court of Appeals
addressed the constitutionality of an Idaho law which contained a categorical ban on abortions of
fetuses oftwenty or more weeks postfertilization, regardless of whether the fetus had attained viability,
except in particular circumstances. Id., 788 F.3d 1022 n. 6. The court held that "the broader effect of
the statute is a categorical ban on all abortions between twenty weeks gestational age and viability"
which it found to be "directly contrary to the Court's central holding in Casey that a woman has the
^ "Viability refers to the stage of pregnancy when 'there is a reasonable likelihood of the fetus' sustained survival outside
the womb, with or without artificial support.' Colautti v. Franklin, 439 U.S. 379, 388 (1979). At the time the Supreme
Court decided Roe v. Wade,410 U.S. 1 13, 160(1973), viability usually occurred at 'approximately 28 weeks,' but by the
time the Court decided Planned Parenthood v. Casey, 505 U.S. 833(1992), almost twenty years later, viability occurred
earlier, 'at 23 to 24 weeks.' Casey, 505 U.S. at 860. See also Fetal Extrauterine Survivability: Report ofthe Committee on

Fetal Extrauterine Survivability to the New York State Task Force on Life and the Law, New York State Task Force on
Life and the Law,Jan. 1988, at 12(1988)." Linton, Twenty- Week Abortion Bans: Ineffective, Unconstitutional and Unwise,
30 BYU J. Pub. L. 83 n. I (2015)(editorial brackets in original). "Before viability, the State's interests are not strong

enough to support a prohibition of abortion or the imposition of a substantial obstacle to the woman's effective right to
elect the procedure." Casey, 505 U.S. at 846.
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right to 'choose to have an abortion before viability and to obtain it without undue interference from
the State.'"Id., 788 F.3d at 1029(quoting Casey, 505 U.S. at 846; emphasis supplied by the court).
Whether measured 20 weeks or 22 weeks from a woman's last menstrual period, the failure to
reference viability as the point of demarcation at which the state may interfere with a woman's right
of access to an abortion will prove fatal to the law.
Courts around the country continue to measure the constitutionality of burdens on a woman's

ability to access abortions in pre- and post-viability terms. Federal courts, and specifically our Ninth
Circuit of Appeals, have unanimously found state laws that proscribe pre-viability abortions to be
unconstitutional. There is no doubt that the twenty-week period recommended by Bill 232-24(LS)
operates as a ban on pre-viability abortion, and that it cannot stand under the viability rule enunciated
repeatedly by the United States Supreme Court, the Ninth Circuit Court of Appeals which has
jurisdiction over Guam,and other circuits.

It is our opinion that if Bill 232-34(LS) is enacted into law, it will be held unconstitutional
when, not if, it is challenged.
Respectfully,

ELIZABETH BARRETT-ANDERSON

Attorney General
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